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SENTENCING AMENDMENT (ADJUSTMENT OF SENTENCES) BILL 2000 
Second Reading 

Resumed from 21 November. 

MR McGINTY (Fremantle) [1.18 pm]:  The Opposition has always indicated its support for what have 
collectively been known as the recommendations of the Hammond report into sentencing in Western Australia.  
Members will recall that last year there was much fanfare when the Sentencing Matrix Bill was introduced into 
this Parliament.  A great sense of urgency attended that to ensure that truth in sentencing was brought about in 
Western Australia.  The Government meant that, in the case of people sentenced to fewer than six years in 
prison, instead of serving one-third of their term in prison, they would spend half of the sentence time in prison.  

To achieve this, all sentences were to be reduced so that the net effect of people spending extra time in prison 
would be zero.  The Opposition supported the legislation as it would be clearer than the existing law and people 
would know when a sentence was imposed that the prisoner would serve half that time in prison.  There would 
be clarity.  However, in preparing to proclaim and implement the legislation, a number of defects were 
uncovered.  The Government has said that these defects are the result not of its own drafting of the initial 
legislation, but of amendments moved by Hon Helen Hodgson in the Legislative Council.  It says those 
amendments have rendered significant aspects of this legislation unworkable.  As a consequence, this legislation 
is before us today. 

Many of the matters I want to raise are questions of detail, and I will not bother the House with them during the 
second reading debate.  However, I foreshadow some of the issues I will raise during the consideration in detail 
stage.  I will ask the minister whether any provisions in the amending legislation do not relate to home detention 
and work release schemes; in other words, did the original legislation contain any defects?  The second issue is 
the current distinction in the sentencing law, which means that people sentenced to less than six years spend one-
third of their time in prison, while a different formula applies to terms greater than six years.  Will this mean that 
some people will spend more or less time in prison than under the existing sentencing regime?   

They are the two primary matters I wish to pursue; otherwise the Opposition supports this legislation, which 
tidies up the shortcomings of the Sentencing Legislation Amendment and Repeal Act.  It is unfortunate that we 
have not had truth in sentencing in 2000, which is what the Parliament voted for last year, and will now not have 
it until next year.  That is a shame, because it was strongly advocated by Judge Hammond, is in accordance with 
community views and expectations and is supported by the Opposition. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1:  Short title - 

Mr McGINTY:  Do all the changes to the sentencing legislation flow from Hon Helen Hodgson’s amendments, 
which related to home detention and work release schemes?  It is my understanding they do not.  Which of the 
provisions flow from defects in the legislation that are unrelated to the work release and home detention 
schemes? 

Mr PRINCE:  It has not been easy to work this out because the Sentencing Legislation Amendment and Repeal 
Act has not yet been proclaimed; therefore, it is not part of the statute.  It is complex, as this Bill must be 
considered in the context of the Sentencing Legislation Amendment and Repeal Act, which must be considered 
in the context of the Sentencing Act.  My adviser has just explained it to me. 

Section 15 of the Sentencing Legislation Amendment and Repeal Act 1999, which amends the Sentencing Act 
1995, states -  

(2) For the purposes of subsection (1) the court must assume - 

(a) that the offender would have been released at the earliest opportunity under the old 
provisions; and  

(b) that the offender, if sentenced to the proposed sentence, would be released at the 
earliest opportunity under the new provisions. 

Subsection (1) states -  

If a court sentencing an offender to imprisonment proposes to impose a fixed term . . . it must consider 
whether the sentence it proposes would, by reason only of the new provisions, result in the offender 
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spending more time in custody than he or she would have spent had the old provisions been in operation 
. . .  

That effectively requires the court, when sentencing, to consider work release, community release and other 
forms of early release, whatever they may be.  That becomes extremely complicated and difficult.  Frankly, 
sentencing courts should not do that, as it is a matter for a later process.  Sentencing courts should consider the 
appropriate imprisonment - if that is what is appropriate - for the circumstances of a particular individual.  It is 
intended to delete from section 15(1) the words “consider whether the sentence it proposes would, by reason 
only of the new provisions, result in the offender spending more time in custody than he or she would have 
spent” and insert instead “impose a fixed term that is two thirds of the fixed term that it would have imposed”.  
That will result in certainty, which is not the case now.  Section 15(2) and (3) will be repealed.  Those 
amendments, contained in clause 4 of the Bill, will ensure certainty so that a person effectively winds up with 
two-thirds of a fixed-term sentence.  Determination of his eligibility for work release, or release in another form, 
will take place subsequently.  It will not be part of the judge’s consideration during the sentencing process. 

Mr McGINTY:  Will the amendments to section 15 have any impact on the longer sentences to which I referred 
earlier?  I understand a different parole regime applies to people sentenced for more than six years. 

Mr Prince:  Those sentenced for more than six years will probably be eligible for release earlier. 

Mr McGINTY:  How will that work? 

Mr PRINCE:  The complexities of the sentencing operation mean that someone with a 12-year sentence 
presently serves only six years.  This legislation will mean the sentence will be eight years instead of 12 years, 
and the prisoner will be eligible for release after four years. 

Mr McGinty:  That is a significant reduction. 

Mr PRINCE:  Yes, but it is a high-end sentence. 

Mr McGinty:  I know; not many people receive that, although such a sentence could be imposed for armed 
robbery.  

Mr PRINCE:  That could be the case, but it is more likely to be in the area of rape. 

Mr McGinty:  So the effect of this legislation will be that at that serious end of the scale, people will be let out 
significantly earlier? 

Mr PRINCE:  They will be eligible for release earlier, but their sentence will not be less in that sense.  The 
current situation is that a term of six years, or less, means two years - full stop; that is it - and a term of more 
than six years means two-thirds of whatever is the head sentence, less two years; so 12 years becomes two-thirds 
less two, which is six.  This change will mean that a person who is sentenced to a head sentence of 12 years will 
be sentenced to a head sentence of eight years and will be eligible for parole at four years.  However, the person 
will not be released on parole automatically, unlike the current situation, when the person is released 
automatically at six years; and if the person is not approved for release by the Parole Board, he will serve the 
same period of time as he would have served under the old system.  Therefore, in that sense the Parole Board is 
empowered.  That will not affect the majority of prisoners, but in the case of a recidivist prisoner, the Parole 
Board will say there is no point in letting that person out now because his track record is such that he will be 
back in jail within six to 12 months, and there is no reasonable belief that he will not commit an offence again, 
so he can stay in jail and serve his term, whereas at present such a person will go out on parole.   

Under section 16 of the Sentence Administration Act 1999, the Parole Board is required to take into account not 
just the circumstances and seriousness of the offence but also the behaviour of the prisoner, the prisoner’s 
participation in programs and so on, and the likelihood of the prisoner’s offending when he or she is on parole.  
We have made those changes to empower the Parole Board.  This will give the Parole Board a time frame within 
which to operate in respect of any prisoner who becomes eligible for parole but who does not need to be released 
on parole.  At present, eligibility for parole effectively means release.   

Mr McGINTY:  So a person who was sentenced to six years, or less, would be eligible for parole after serving 
one-third of his sentence in prison? 

Mr Prince:  Yes. 

Mr McGINTY:  So a person who was given a head sentence of six years -  

Mr Prince:  That person would get two years wiped off straightaway with automatic remission and would then be 
eligible for parole and would effectively be released after serving one-third, which is two years; so he would 
have two years on parole.   
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Mr McGINTY:  I am delighted that that will change, because it was a farce. 

Mr Prince:  It was better than the situation that existed before; that is the only good thing we could say about it. 

Mr McGINTY:  We are moving into new territory here.  I do not think there is a problem with people who are 
sentenced to terms of six years, or less, which is the great majority of prisoners.  People who have a head 
sentence of six years would have been eligible for parole after two years.  Under the new regime embodied in 
this legislation, they will be sentenced by the court to two-thirds of their original sentence, which will be four 
years, and they will be eligible for parole after they have served half their time in jail.  Therefore, essentially 
there will be no change for those people, except that they will technically still be under sentence, but out in the 
community, for the last two years of their former sentence.  

Mr Prince:  I do not know that that is correct, because the third two-year period was automatic remission, so they 
were not under sentence at all.  If they had done their two years in jail and two years on parole, that was it; they 
were not under sentence any more. 

Mr McGINTY:  That needs to be clarified, because if the court gave a person a sentence of six years, my 
understanding is that once that person was released on parole, he would be on parole, perhaps subject to varying 
conditions, until his head sentence had expired. 

Mr PRINCE:  No, only for a maximum of two years.  The system that existed before this came into operation 
enabled a person who had a head sentence of six years to be released at 12 months, and to have five years on 
parole.  However, during that period of five years, inevitably people would breach their parole, often by 
committing an offence of lesser seriousness.  They would then go back to jail for that breach of parole when they 
would not have gone to jail for the offence that had breached the parole.  The evil of the previous system is that 
people would wind up - in the common parlance of the day - owing the Parole Board an enormous amount of 
time, and they would not be able to get through that long period without committing some more minor offence 
which would breach their parole.  Therefore, people would be going in and out of jail for parole breaches for 
something that had happened a long time in the past, and the breach was actually for a minor offence.  There is 
no point debating it, but that was the situation that existed at that time, and it effectively meant that someone 
could pop up in front of a judge and be sentenced for six months for an offence for which that was the 
appropriate sentence and would end up serving five years because of the parole which was owed and had 
accumulated.  That was clearly a system that worked badly.  I have stood in courts and heard magistrates say, “I 
am sentencing you to 36 months, with a minimum of one month.”  The court may be trying to do the right thing 
by an offender, but the person ends up doing slightly less than 30 days in prison and then has 35 months during 
which he cannot commit an offence.  When we are talking about a recidivist offender with a record as long as 
my arm and that of the member for Fremantle, that is putting an unreasonable burden on that person and is not 
dealing fairly with him or with society. 

I am sure the change was made with the best of intentions to prevent that sort of problem, and we ended up with 
a situation in which any sentence of under six years had one-third automatic remission; so a person who was 
sentenced to six years was actually sentenced to four years, and a person who was sentenced to three years was 
actually sentenced to two years.  That is where truth in sentencing should come in:  Whatever is the sentence 
should be the sentence.  We then talk about how much time the person should serve in custody and how much 
time he is eligible to serve out of custody in the community under some form of supervision, and historically that 
is called parole, work release or conditional release.  Under the current law, the six-year term becomes four, with 
two of those years spent in jail and two of those years spent on parole.  Instead of sentencing the person to six 
years, which everybody knows is only four years anyway, the person is sentenced to four years.  He will serve 
two of those four years in jail, and he will then be eligible for parole.  However, it is up to the Parole Board to 
determine whether to grant parole.  Currently, it is automatic.  When a person gets a sentence of over six years, 
the current law, which we are changing, states that the maximum time on parole is two years, irrespective of the 
sentence.  That is why 12 becomes six, because a 12-year sentence is then two-thirds, minus two.  If we do it by 
months, 84 months minus 24 brings it down to six years.   

The reason we ended up with that sort of formula is that the authorities of the day - I am talking about 15 to 18 
years ago - said that two years on parole is long enough for anybody; it does not work if it is longer, and it 
probably does not work if it is shorter.  That is why a maximum two-year parole period was imposed on us at the 
time.  Under this new regime, anything longer than six years as a head sentence will be what a person will serve 
under the current system, with eligibility for parole.  However, it will not be an automatic parole for two years 
but will be an eligibility to be considered for parole, and because of the changes to the Sentence Administration 
Act, the Parole Board will need to take into account a stack of criteria, and in that sense it will be given greater 
empowerment to determine whether an individual should be released on parole. 
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Some prisoners will not be released when they are eligible for parole because of their records, backgrounds and 
circumstances, and the nature of the offences they committed.  They will serve all their time before they walk out 
of prison into society.  

Mr McGINTY:  I thank the minister for that explanation of the history and for explaining what happens to those 
prisoners who serve less than six years.  I am concerned about people who have currently been sentenced to 
longer than six years.  Is the current arrangement for the eligibility for parole of those prisoners half plus two 
years?  

Mr Prince:  No, it is two-thirds less two years.  For example, if a person is sentenced to 12 years, that figure is 
multiplied by 12, which makes 144 months, minus 24 months, leaving a total of 120 months.  That is the 
sentence the prisoner will serve.  He will then spend 24 months on parole.  Sorry, I am muddling myself up.  It is 
12 years, which is 144 months, take off a third, take off two.  

Mr McGINTY:  In the case of a 12-year sentence, it will be two-thirds less two years.  That means eight years 
less two years, which brings it back to six years.  Under the current arrangement a prisoner would be eligible for 
parole after six years.  Under this new arrangement a person who is sentenced for 12 years will get a head 
sentence of eight years, being two-thirds - 

Mr Prince:  That prisoner would be eligible for parole after four years.  However, that is not automatic, whereas 
under the present system it is virtually automatic.   

Mr McGINTY:  I will narrow the debate to the more serious offender at the upper end of the scale.  What is the 
rationale behind making those offenders eligible for parole and, therefore, in most cases, releasing them from 
prison significantly earlier - in the case I just mentioned, two years earlier - than otherwise would be the case?  

Mr PRINCE:  The object is to ensure that people do not serve any longer than they do currently, because that 
would be unjust.  

Mr McGinty:  Equally, I did not anticipate that we would get the result whereby prisoners would spend fewer 
years in prison if they committed a serious offence. 

Mr PRINCE:  They may or may not; that will depend on the individual.  

Mr McGinty:  We both know how the Parole Board works.  It wants to get people out if it can.  

Mr PRINCE:  That is the way it has had to work.  The Parole Board will now work in a vastly different way.  It 
will work like it used to before the change to the current system; that is, the Parole Board would sit in judgment 
on individuals who were long-term prisoners; it would very closely examine whether they should be released.   

A man was charged and convicted of murder in the days when murder was a capital crime.  He shot a police 
officer in 1946.  He had spent most of his life prior to then in jail and most of it afterwards.  When he was finally 
released he promptly committed property offences because he was a petty thief.  He appeared before a 
magistrate, was convicted and the Parole Board put him back in jail.  After 36 years in prison, it had decided that 
having knocked something off from Bunnings he had not learnt his lesson, so he went back in jail for another 
three years.  After his release he was caught shoplifting Mars Bars and he was sent to prison again.  That is the 
way the system used to work.  Arguably it did not work very well, but the Parole Board had power over the 
individual.  This legislation re-empowers the Parole Board.  Presently it is not a rubber stamp by any stretch of 
the imagination, but the eligibility date for most prisoners is the date of their release.  This will no longer be the 
case.  The eligibility date will be the date on which the Parole Board may consider their release.  It does not have 
to release a prisoner.  It takes into account a range of criteria. 

Mr McGinty:  That is no change.  Currently it does not have to release them.  

Mr PRINCE:  Effectively it does.  

Mr McGINTY:  I sat on the Parole Board in the 1980s, so my knowledge is somewhat dated.  In those days, 
when the Parole Board determined whether someone should be released, it would take into account the facts to 
which the minister referred.  I do not think it has changed; the Parole Board still exercises that discretion.  

Mr Prince:  In which case, the way the system works, it is virtually an automatic parole.  

Mr McGINTY:  That is true.  The Parole Board in my time looked at ways to get people out of prison and back 
into the community at the earliest release date.  

Mr PRINCE:  Prisoners sentenced for more than six years, which is a small percentage of the prison population, 
will be eligible in such a way that they will not serve longer in jail if parole is denied to them than they would 
serve under the present system.  This legislation is the only way that we have been able to structure that system 
with consistency.  The effect has been that some of those prisoners will possibly serve less time in jail than they 
currently would serve.  
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Mr McGinty:  That worries me.  The minister is generally talking about acts of violence, maybe drug offences, 
armed robbery, rape and other offences at that severe end of the scale.  The minister is proposing that these 
prisoners will be released 30 per cent earlier, if they get out at their earliest release date, than the law currently 
provides.  

Mr PRINCE:  I suppose that is a fair summation of a few cases.  Most people are sentenced for less than six 
years.  

Mr McGinty:  Did this amendment arise out of the amendments moved by Hon Helen Hodgson in the 
Legislative Council?  It seems to me it is broader than anything about which she spoke.  Did the amendment to 
section 15 arise out of a perception that the initial legislation was unworkable, or was it motivated solely by the 
amendments moved by Hon Helen Hodgson?  It seems as though the issues we have debated are more 
fundamental to the legislation than anything to do with home release or work release.  

Mr PRINCE:  The member is right in assuming the reason for having this Bill in the first place is the proposals 
made by Hon Helen Hodgson which were passed in the Legislative Council.  None of this would have been 
necessary had it not been for her amendments.  Because of the nature of her amendments, we either must have 
10 pages of assumptions written into the legislation or the regulations, or say that it is getting ridiculously 
complicated and unworkable.  What are we trying to achieve?  We are not trying to increase any existing 
sentences, because that would be an unjust exercise.  We are trying to bring about certainty.  People will not 
serve sentences any longer than those they will currently serve.  We are setting down the eligibility for parole 
and the criteria involved.  This will affect sentences of more or less than six years.  The unintended but predicted 
result is that the few people who are sentenced to more than six years may serve less if they are truly contrite, do 
all the necessary programs, and are deemed by all those who examine and interview them to be no threat and not 
likely to re-offend.  They may actually be released earlier.   

The member for Fremantle will be interested to know that section 7 of the Sentencing Legislation Amendment 
and Repeal Act amended section 89 of the Sentencing Act.  New section 89(2) states - 

A court may decide not to make a parole eligibility order in respect of a fixed term imposed on an 
offender if the court considers that the offender should not be eligible for parole because of at least 2 of 
the following 4 factors: 

(a) the offence is serious; 

(b) the offender has a significant criminal record; 

(c) the offender, when released from custody under a release order made previously, did 
not comply with the order; 

(d) any other reason the court considers relevant. 

In many respects that subsection empowers the court.  Under the current situation a court considers the 
maximum penalty and the tariff; then bing, that is the end of the matter, irrespective of what everybody knows is 
the result.  Obviously, it gets talked about in courts all the time.  This Bill will give magistrates and judges the 
ability to consider the seriousness of an offence, a criminal record and any other reason the court considers 
relevant.  The result may well be that more people will be sentenced without eligibility for parole.  For some 
people that is appropriate, particularly for high-end and recidivist criminals, because their eligibility for parole 
does neither them nor society any service. 

Mr McGINTY:  Can the minister describe the retrospective effect of proposed new section 24A, which goes on 
for some pages.  What will happen to people who have been sentenced?  Will the proposed new section have an 
impact on existing prisoners in an adjustment to their sentences or will the proposed new section apply only to 
sentences imposed after today? 

Mr PRINCE:  These matters were recognised by parliamentary counsel in section 77 of the Sentencing 
(Consequential Provisions) Act 1995 whereby the Offenders Community Corrections Act 1963 was repealed.  
Prisoners on life sentences were then covered by the transitional provisions contained in that consequential 
provisions Act, which provisions go on for three to four pages.  Parliamentary counsel twigged that under the 
Sentencing Legislation Amendment and Repeal Act 1999 we repealed the transitional provisions of the Sentence 
Administration Act 1995 relating to life sentences.   

Clearly, it was an unintended exercise.  Parliamentary counsel, having twigged that, are bringing back those 
provisions to the Parliament so that we are dealing with people who are on long-term life sentences, whether 
they be one of the three different types of life sentences - strict security life, life for wilful murder or life for 
murder.  These provisions are designed to ensure that those serving life sentences are covered by these 
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transitional provisions, otherwise there would have been an unintended consequence of their not being covered 
by any Act; then what would we do? 

Mr McGinty:  What is the effect on these people?  Do they serve their old sentences or are they caught up by the 
new regime? 

Mr PRINCE:  If they are eligible for parole that is unaffected.  The life sentence for murder is 15 years and 
eligibility for parole reduces it to about 12 years.  Persons serving that term will have the same eligibility.  The 
terms on which they would be released on parole would be covered by the new legislation, not the old.  The 
eligibility time, therefore, remains the same but the conditions for release that may be imposed on them will be 
as passed in this Chamber, rather than the conditions that may have existed a decade ago or whenever they were 
sentenced. 

Mr McGinty:  Will the eligibility date for parole be under the old arrangement? 

Mr PRINCE:  Yes, calculated under the original arrangement.  The earliest date for release and the conditions 
under which they can be released remain the same, calculated under the current law. 

Mr McGinty:  That is fine.  However, in the example given, an offender serving 12 years will now be eligible for 
parole two years sooner.  One offender could be eligible for parole earlier than another offender who committed 
the same offence. 

Mr PRINCE:  That is true.  However, that can flow from any change in the sentencing law at any time, 
particularly with long-term sentences.  I gave an illustration at the top end of wilful murder and murder.  A 
former client of mine who committed a murder and a rape in 1946 was sentenced to death for murder - not wilful 
murder.  That was changed subsequently so that people serve significantly fewer years for those offences than he 
did. 

Clause put and passed. 

Clauses 2 to 6 put and passed. 

Title put and passed. 

Third Reading 

MR PRINCE (Albany - Minister for Police) [1.58 pm]:  I move - 

That the Bill be now read a third time. 

MR McGINTY (Fremantle) [1.58 pm]:  I was surprised to learn during consideration in detail that this 
legislation will allow the release on parole of people who have committed a serious criminal offence - that is, 
people sentenced to more than six years - earlier than the current legislation allows.  I am surprised by that 
because the original legislation was designed so that nobody would spend any more, and by implication any less, 
time in prison.  This legislation could be a windfall for serious offenders who could find themselves released at 
an earlier date, and I express my surprise at that development.   

MR PRINCE (Albany - Minister for Police) [1.59 pm]:  Although that is a possible consequence, it is highly 
unlikely and may happen to only a very few people.  The object of the exercise is to ensure that those who are 
sentenced under the old law and those who are sentenced under the new law do serve the same time. 

Question put and passed. 

Bill read a third time and passed. 
 


